
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD R E C E~V E DCLERK’S OFFICE

PEOPLEOF THE STATEOF ILLiNOIS, ) SEP 28 2004
Complainant, ) STATE OF ILLINOIS

) PCB96-98 Pollution Control Board
)

v. ) Enforcement

)
)

SKOKIE VALLEY ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually and as )
ownerandPresidentofSkokieValleyAsphalt )
Co., Inc., andRICHARD J. FREDERICK, )
individually andasownerandVice Presidentof )
SkokieValleyAsphaltCo., Inc., )

Respondent )

RESPONDENTS’INITIAL RESPONSETO AND MOTION TO STAY AND/OR
EXTEND TIME TO RESPONDTO

COMPLAINANT’S PETITION FOR ATTORNEYS’ FEES AND COSTS

TheRespondents,SKOKIEVALLEY ASPHALT, CO., INC., EDWIN L. FREDERICK,

JR.,individually andasownerandPresidentofSkokieValleyAsphaltCo., Inc., andRICHARD

J. FREDERICK,individually andasownerandVice PresidentofSkokieValleyAsphaltCo.,

Inc.,, by andthroughtheirattorney,DavidS. O’Neill, hereinrespondto theBoard’sOpinionand

OrderofSeptember2, 2004andrespectfullyrequesttheBoardto correctdeficienciesin the

Opinion andOrderthatprejudicethepartiesrightsto proceedin accordancewith the Board’s

proceduralrules. Similarly, theRespondentscannotadhereto thescheduledtime allotmentto

respondto theComplainant’srequestfor attorneys’feesandcosts(OpinionandOrderof Sept.2,

2004at 23) andrequestastayand/oranextensionof timeto respond. In supportofthese

request,Respondentstatesasfollows:

1. In its Opinion andOrderofSeptember2, 2004,theBoardfails to statewhetherornot the

OpinionandOderis afinal opinionandorderoftheBoardfrom whichadecisiononattorneys

feesandcosthasbeenbifurcatedorwhethertheBoardwill issueafinal OpinionandOrderafter
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it hasdecidedtheissueof attorneys’feesandcosts.

2. In accordancewith BoardProceduralRulelOl.520,“any motion for reconsiderationor

modificationof afinal Boardordermustbe filed within 35 daysafterreceiptoftheorder”

(35Ill.Adm. Code101 .520).

3. In accordancewith BoardProceduralRule101.960“final Boardordersareappealable”

(3511l.Adm.Code101.906(b))to theappellatecourtpursuantto SupremeCourtRule335. Under

SupremeCourt Rule335, theappealmustbemadewithin thirty daysofthefinal order(Ill. S.

Ct. Rule335).

4. BecausetheBoardhasfailed to clearlystatewhetherornot theOpinionandOrderof

September2, 2004 is afinal opinionandorder,thepartieshavebeenprejudicedin theirrights to

movefor reconsiderationorappealoftheOrder.

5. In theOpinionandOrderofSeptember2, 2004,theBoardallows theRespondentsonly

fourteendaysto reply to theComplainantspetitionfor attorneys’feesandcosts.(Opinionand

OrderofSept.2, 2004at23) However,theBoardfails to allow theRespondentstimefor

evidentiaryhearingon theissueofattorneys’feesandcosts.

6. TheRespondentsareentitledto anevidentiaryhearingon theComplainant’spetitionfor

feesandcosts.Georgev. ChicagoTransitAuthority, 107 Ill.App3d 784,787(1St Dist., 1982)

(errornot to allow evidentiaryhearing).

7. In neitherthe HearingonOctober30 and31,2003 beforetheIllinois Pollution Control

Boardnorin its ClosingArgumentandpostTrial Briefwhich wasfiled Instanteron January15,

2004,did theComplainantsmakecommentconcerningComplainant’sentitlementto costsand

attorney’sfees. Therewasno evidenceenteredattheHearingthatsupportedeitherthe

justificationofattorneys’feesandcostsortheamountandappropriatenessofthecostsand

attorneys’feesthatcouldbejustified. TheComplainantalsomadeno argumentmadefor

attorneys’feesandcostsin theClosingArgumentandPostTrial Brief.

8. By failing to petitionfor attorneys’feesandcostathearingor in closingbriefs, the

Complainantshavewaivedtheirright to suchfeesandcostsandany suchpetitionat this time

shouldbe deniedby theBoard.

9. BecausetheComplainant’sdid notmakeanystatementsregardingattorneys’feesand
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costsatHearingor in theComplainant’sClosingArgument,theRespondentshadno

recommendationsto whichto replywith exhibits,testimony,expertwitnessesandcross-

examination.

10. Thelaw allowstheRespondentsthefull opportunityto cross-examinetheComplainants’

attorneyunderoath. Murukasv. Murukas,99111.App.2d342,348 (1St Dist., 1968). Theburden

ofproofrestsupontheattorneyto establishhis claimfor feesandcosts. TheBoardis not bound

by thepetitioningattorneys’opinionof whatconstitutesareasonablefee. EstateofHealy,

Ill.App.3d 406,409,411(2” Dist., 1985).

11. TheRespondentsareentitledto propoundinterrogatories;Therespondentsareentitledto

requesttheproductionofdocuments;TheRespondentsareentitledto issuethirdpartysubpoenas

to corroborateany representationsof theComplainants’attorneys;andtheRespondentsare

entitledto deposetheComplainantandits attorneys.ChicagoProfessionalSportsLimited

Partnershipet. al. v. NationalBasketballAssociation,1966U.S. Dist., LEXIS 1525(N.D. Ill.

1996).

12. TheRespondentsareentitled to call anexpertwitnessto opineasto thereasonablenessof

theattorneys’feesandcostsdemandedby theComplainant.EstateofHealy, 137IIl.App.3d 406,

411 (2”” Dist., 1985). SeealsoJohnsv. Klecan,198 Ill.App.3d 1013, 1024(Pt Dist., 1990).

13. Thefeesandcostsincurredby theRespondentsmaybe usedto providethebestavailable

comparablestandardto measurethereasonablenessofComplainant’sexpendituresin litigating

issuesof thecase. ChicagoProfessionalSportsLimited Partnershipet. al. v. NationalBasketball

Association,1996U.S. Dist. LEXIS 1525 (N.D. Ill. l996),g

14. In its “AttorneysFeesandCostsPetition”thatwasfiled with theBoardon September17,

2004,theComplainant’sattorneyshavegeneratedtime sheetsandcostsheetssupportedby

affidavitsin anattemptto justify its petitionfor costsandfees.TheRespondentsrequire

evidentiaryhearingsanddiscoveryto challengethesestatementsandinvestigatethepossibility of

fraudandperjuryonbehalfoftheComplainantandtheirattorneys.

15. Thesefabricationsof costsandfeesarenotonly withoutbasisin theHearingrecordbut

arealsobasedon factsthatareunsupportedby sufficientdocumentationandhavemostlikely

beenfabricatedsolely forthepurposesofthisclaim.TheComplainanthasfailedto submitactual
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time sheets,pay stubs,payrates,invoicesorreceiptsto supportanyoftheirrequestfor feesand

costs. Thesubmissionofaffidavitsatthisjuncturein theproceedingsis totally improperandcan

not be acceptedasa substituteforevidenceon therecord. TheRespondentsneedto take

depositions,propoundinterrogatoriesandreviewdocumentsto prepareits argumentsthatthese

petitionsfor feesandcostarenotjustified.

16. Thepay ratefortheComplainant’sattorneysis obviouslyfabricated.Thepaymentof

attorneys’feesbasedon thisratewould resultin anunjustifiedwindfall for theIllinois Attorney

General’sOffice. Further,therequestfor Attorneys’ FeesandCostdoesnothingto accountfor

all ofthewastedattorneys’hoursemployedby theIllinois AttorneyGeneral’sOffice is filing

frivolous motions,amendedcomplaints,answeringmotionsto objectto theComplainant’s

attorneymistakes,delaysanduselessdiscovery. TheComplainantsneedto usediscoveryto

determinethetruepayrateandactualproductivehoursappliedto this case.ThisRespondents

alsoneedanopportunityto presentexpertwitnesstestimonyto provethattheComplainant’s

attorneys’feesandhoursareunjustifiedandpossiblyfraudulent.

17. It is hardto justify aclaim for attorneys’feesandcostby theIllinois AttorneyGeneral’s

officethatis approximatelytentimes theamountthatthreeRespondentscombinedpaidto

defendthemselvesagainstfrivolous claims.It is alsohardto justify anhourly feefor public

servicethatis greaterthantheweighted-averagefeechargedby theRespondents’attorneyeven

thoughRespondents’attorneysfeesincludecosts. TheRespondentsneedanopportunityto

presentinformationon theirattorneys’feessothat thesefeesandcostsmaybeusedto providea

comparablestandardto measurethereasonablenessofComplainant’sexpendituresin litigating

issuesofthecase.

18. By claiming attorney’sfeesfor AssistantAttorneyGeneralJoelL. Sternstein,the

Complainantshaveagainraisedthe issueof theComplainant’smisconductin allowingAttorney

Sternsteinto participatein thismatterin clearviolationof Board’sProceduralRuleSection

101.112. Therule clearlystatesthat“[n]o formerBoardMemberorBoardemployeemay

representanyotherpersonin any Boardproceedingin whichhe or sheparticipatedpersonally

andsubstantiallyasa BoardMemberorBoardemployee...” (35 Ill.Adm. Code101.112(b)).

While thisbarclearlyappliesto AttorneySternstein,theComplainantdemandsfeesfor Attorney
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Sternstein’stime spentwhile in violationoftherule. TheRespondentsneedto subpoenaand

takethedepositionsoftheComplainant’sattorneys,representativesoftheIllinois Attorney

General’sOffice andMembersandemployeesoftheIllinois Pollution ControlBoardto

determinenotonly theextentandbasisofthis misconductbut alsoto determinewhy persons

familiarwith boththeBoard’sproceduralrulesandAttorneySternstein’semploymenthistory

with theBoardallowedthis misconductto occur. Theextentof themisconductneedsto be

determinedto allow theRespondentsto prepareargumentsthatpaymentofAttorneySternsteins’

feeswould be unreasonable.

19. With respectto themisconductunder35 Il1.Adm. Code101.112(b),theComplainants

needto performdiscoveryto determineif theBoard’sknowinglyandwantonlyallowedthe

violationoftheruleor carelesslyfailed to developsafeguardsto preventviolations of its rulesto

the extentthattheBoardshouldbebarredfrom makingadeterminationconcerningthepetition

for attorney’sfeesandcostsin thismatter.

20. In its “Closing RebuttalArgumentandReplyBrief’ filed with theBoardon April 15,

2004,theComplainantclaimedcostsof $5,574.84.This claimwassupportedby anaffidavitof

AssistantAttorneyGeneralMitchell L. Cohenin which Mr. Cohentestifiesthat“statementsset

forth in thisaffidavits.., aretrueandaccurate”. In its “Attorney FeesandCostsPetition” filed

with theBoardon September17,2004,theComplainantclaimedcostsof $3,482.84.This claim

wassupportedby anaffidavitofAssistantAttorneyGeneralMitchell L. Cohenin which Mr.

Cohentestifiesthat“statementssetforth in thisaffidavits..,aretrueandaccurate”. Thereis an

indicationthat boththeIllinois AttorneyGeneral’sOffice andAssistantAttorneyGeneral

Mitchell L. Cohencommittedperjuryin submittingits affidavit of April 13, 2004. The

RespondentsexpecttheBoardthatshowedno hesitationin extracting$153,000from the

retirementaccountsof theRespondentsfor violationthatinvolvedprimarilypaperwork errors

to be at leastequallyresolutein pursuingan experiencedattorneyandofficer ofthecourt for his

violations.

21. TheRespondentsneedto takethedepositionofAttorneyCohenand otherrepresentatives

oftheIllinois AttorneyGeneral’sOffice to determinethebasisfor possibleperjury,theparties

involved in theviolation andtheexistenceofsimilarviolationsin thisproceeding.The
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Respondentsneedthis opportunitywhetheror nottheBoarddecidespursueindependent

disciplinaryactionagainstAttorneyCohenandtheIllinois AttorneyGeneral’sOffice becausethe

Respondentsneedthis informationto prepareargumentsthatthecostsarewithoutbasisand

unreasonablein additionto requiringtheinformationforpotentialdisciplinaryaction.

Wherefore,the RespondentrespectfullyrequeststheBoardto staythis proceedingin

accordancewith BoardProceduralRule 101.514(b) and/orextendthetimeto respondto

Complainant’sPetitionfor AttorneysFeesandCostsin accordancewith BoardProceduralRule

101.522to allow the Respondentsto performdiscoveryandparticipatein evidentiaryhearings

with respectto theComplainant’sclaimsin theComplainant’sPetitionfor Attorneysfor and

Costs;.

and

TheRespondentsrespectfullymovesthis Boardto statewhetherits OpinionandOrderof

September2, 2004 is afinal, appealableopinionandorderoftheBoardandthat suchstatement

be madein atimelymannerto avoidprejudicingthepartiesright to appealor movefor

reconsiderationor in thealternativestaythis proceedingin accordancewith BoardProcedural

Rule 101.514(b)to allow thepartiessufficienttimeto eithermovetheBoardfor reconsideration

or to appealthismatterto theappellatecourt.

Dav’d S. O~t1t -~

David S. O’Neill, AttorneyatLaw
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773)792-1333
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